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 reduction in work hours for medical residents

The controversy regarding resident 

work hours that started with the 

death of Libby Zion in 1984 con-

tinues today. Extended work hours 

and fatigue among residents have 

been a concern of medical educa-

tors for many years. The Accredita-

tion Council for Graduate Medical 

Education (ACGME) introduced 

work hour limitations for all resi-

dents to 80 hours per week in 2003. 

The most recent regulations limit 

all first-year residents to 16 hours per day. This has been a two-

edged sword. While residents spend less time in the hospital 

and are theoretically more rested, the residents’ workload has 

not decreased and they are expected to do the same amount of 

work is a compressed period of time, leading to burnout. Ironi-

cally, several large studies have failed to show an improvement 

in patient safety or quality of care. In fact, residents complain 

that new work hours decrease continuity of care, take away 

from their educational time and increase errors due to multiple 

handoffs.

Dr. Joel Popkin, the former program director for Internal Med-

icine at St. Vincent Hospital, reports on several studies looking 

at the 16-hour rule. He conducted a study in 11 ACGME-ac-

credited internal medicine residency programs pre and post the 

16-hour rule for interns rotating in the MICU. He confirmed 

that while the 16-hour shift improved the time for reading and 

decreased sleepiness, the rule seemed detrimental to resident 

satisfaction with the number of patient contacts, continuity of 

care and preparation for second year.

Renu Goyal, the chief of Hospitalist Medicine at Reliant Med-

ical Group, reminds us that one cannot generalize the impact 

of work hour restrictions on the training of all residents, and 

she gives us her ideas of the pros and cons of these limitations.

Dr. Deborah DeMarco, the current associate dean for Gradu-

ate Medical Education and former program director for Inter-

nal Medicine at the University of Massachusetts, and Dr. Ann 

Larkin, the program director for Surgery at UMass Memorial 

Health Care, confirm what the other authors state regarding 

patient safety and handoffs, resident burnout and quality of pa-

tient care. They give a unique perspective of the generational 

gap between the baby boomer faculty and the millennial resi-

dents. 

In her article regarding a nurse’s perspective on the work hour 

limitations, Dawn Carpenter, DNP, ACNP-BC, notes that hos-

pital work in general has transitioned to shift work because of 

the increase in the acuity of care of the hospitalized patient. 

She has noticed that residents are rested, refreshed and more 

engaged in didactic learning since the ICU has changed from 

24-hour to 12-hour shifts.

The work hour limitations are here to stay. It is the job of all 

medical educators to design programs that balance work hours 

and quality patient care. Currently, there is limited evidence 

available and more research on the complex topic is required.

Jane Lochrie, MD

Editorial
Jane Lochrie, MD
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Introduction

In 1984, Libby Zions, an 18-year-

old woman, died while under the 

care of residents at New York Hos-

pital. Her father’s campaign to con-

demn the entire medical education 

system, including seeking murder 

charges against the residents in-

volved, ultimately led to the New 

York State Department of Health’s 

recommendation to limit resident work hours. Additional con-

gressional action came thereafter. Since then, in attempts to 

prevent the kinds of medical errors that led to Zions’s death, 

a variety of residency program reforms have been enacted1. 

As the misdiagnosis (the true diagnosis still remains a mys-

tery) and mismanagement were ascribed in large part to fatigue 

~ an arguable case at best ~ the most consequential focus of 

rule changes has been progressive restrictions in resident duty 

hours1.

The Accreditation Council for Graduate Medical Education 

(ACGME) in 1990 set an 80-hour-per-week duty hour lim-

it, which includes at least one 24-hour period entirely off. By 

2003, the limit was extended to all specialties, along with an 

additional proviso of a maximum shift length of 24 hours, with 

up to six additional hours for education and handoffs. The most 

recent directive2, put into effect in July 2011, restricts interns 

to shifts not exceeding 16 hours. In addition, it strongly en-

courages strategic napping.

With the threat of loss of accreditation, the consequences of 

non-compliance are substantial. Intense pressure on residency 

programs to comply with regulatory scrutiny is therefore uni-

versal among training programs, and that includes barring in-

terns from finishing their patient duties if they have gone past 

their allotted shift.

 

Even though sleep has usually, but not invariably, increased 

since institution of the most recent regulations ~ the 16-hour 

rule ~ there are few data that validate an improvement in resi-

dent education and patient outcomes. With universal inviolable 

rules put in place, it is now a huge challenge to evaluate pro-

spectively the effects of the rule change3. In fact, the adminis-

trative representation of the ACGME itself has conceded that 

“We’ve created a rigid monster without flexibility3.” During my 

tenure as a residency program director, the ACGME leadership 

often said that Congress threatened that if the ACGME didn’t 

crack down on sleep deprivation, Congress would do so. 

A study from 2004 convincingly demonstrated that the elimina-

tion of extended work shifts significantly reduced the number 

of hours worked, improved sleep duration and, most impor-

tantly, decreased the rate of attentional failures4. But alertness, 

per se, is not necessarily a simple inverse of sleepiness, since 

fund of knowledge, experience and limiting stress may obviate 

the advantages of increased sleep5. What their work was not 

designed to do was to investigate if such interventions improve 

resident health and education, as well as patient safety4. 

A randomized trial, utilizing a single center ICU setting of med-

ical interns, did show that interns in an every-third-night rota-

tion vs. a schedule limited to 16-hour shifts made significantly 

fewer serious medical errors, but no difference was found in pre-

ventable adverse events. Potential small biases in fully blinding 

the observers were pointed out by the authors.6 However, bi-

Giant Steps in Resident Education: 
Where Have They Led?
Joel H. Popkin, MD

Joel H. Popkin, MD

reduction in work hours for medical residents
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ases were felt to be much more substantial by Rosenbaum and 

Lamas3, who noted that, “Three residents from the intervention 

group wrote a letter questioning the study’s conclusions. They 

wrote: ‘Worried residents and attending physicians, aware that 

the interns on the intervention schedule were poorly informed, 

took a more active role in patient care, making the majority 

of decisions and more closely supervising the interns’ actions. 

This hypervigilance may have strongly biased the study toward 

a positive result.7’ Dr. Jeffrey Drazen, who was an attending on 

the ICU service at that time, reported that a fourth intern was 

added to the service of the limited schedule group and went on 

to say that “although the interns were more awake and made 

fewer serious mistakes during the intervention schedule, they 

often knew very little about the patients who had been admit-

ted the night before they came on duty. On these occasions, I 

had to base patient care decisions on information provided by 

the other resident who was working on the standard overnight 

shift schedule or on personal knowledge gleaned from seeing 

the patient the day before8.” 

Interestingly, in a subsequent prospective cohort study of three 

pediatric residencies, Landrigan and another group found that 

after the 2003 rule changes, rates of resident burnout decreased, 

but total work hours, sleep, depression, medication errors and 

education showed no improvement.9 

Finally, a single institution survey of internal medicine res-

idents in 2001 administered the same survey in 2003, after 

the 80 work hour regulations went into effect and compared 

well-being, patient care and education in these two groups of a 

total of 161 residents (118 respondents). The survey found an 

increase in career satisfaction and a decrease in burnout, but 

negative effects on patient care and education10.

The 16-Hour Rule

In a pilot study of creating a 16-hour shift in one of two gas-

troenterology services at the Mayo Clinic, patient care was un-

changed in the intervention and control groups. However, in 

the intervention group, residents reported feeling less prepared 

to manage cross covered patients and trended toward decreased 

perception of quality of education and balance between person-

al and professional life. They also reported fewer time-off hours 

between shifts11.

While fatigue can be identified and quantitated, it is much more 

of a challenge to ascertain its effects on patient care and resi-

dent education, since the 16-hour rule also impacts handoffs, 

supervision, education, accumulation of experience and owner-

ship of patients. All of these affect patient outcomes, and it is 

unclear what the new systems have done regarding these criti-

cally important aspects. As a result, these rules have not been 

free of controversy. In a recent survey of program directors, 

83% agreed with an 80-hour weekly maximum of duty hours, 

but only 14% prospectively supported the 16-hour rule12.

In 2010, a large, nationwide survey asked residents how they 

felt about the upcoming 16-hour rule change. These residents 

came from multiple specialties and all years of training, so those 

surveyed were not necessarily directly affected. Nevertheless, 

these 2,561 respondents indicated that while they expected the 

changes to have a positive effect on their quality of life, they 

also anticipated striking negatives regarding quality of care, 

education, experience, fund of knowledge and resident prepa-

ration for more senior roles. Opinions were closer regarding 

patient safety, with 34% feeling that it would be positively af-

fected and 39% that it would be negatively affected. The results 

for overall education showed a 48% negative vs. 26% positive13.

A follow-up survey after the rules change demonstrated similar 

feelings to those that had been anticipated: In the move to a 16-

hour maximum shift, 42.8% of residents reported no change in 

the quality of education, while 40.9% reported that it had wors-

ened and only 16.3% said it had improved. More than 50% said 

that preparation for more senior roles was worse. Decreased 

exposure to patients, conferences and continuity of care were 

all reported, as was a 72% increase of handoffs14.

Interestingly, although improvement in the quality of life pre-

dicted for interns was borne out, about half of the senior res-

idents reported it worsening. Overall, only 22.9% of the res-

idents were in favor of the new regulations, as compared to 

48.4% who were opposed14. 

Finally, two very recent studies report that reducing intern 

duty hours has disrupted training, increased error rate and has 

had minimal impact on sleep15, 16. Patient handoffs seem to be 

a particular menace, as an estimated 80% of significant medical 

errors involve miscommunication between caregivers at these 

times, according to the Joint Commission’s Center for Trans-

forming Healthcare17. 

Our Study

With the medical literature so contradictory in judging the ad-

vantages of more sleep vs. the potential cost of increased hand-

offs, loss of continuity of care and the possible educational 

harm from seeing fewer patients, we designed a study to look 

specifically at interns’ perception ~ before and after the 16-hour 

rule change ~ of their educational and patient care experiences 
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in the Medical Intensive Care Unit (MICU). Most surveys have 

not queried the affected residents directly, and those that have 

may have introduced bias by framing the questions in a “before 

and after” format, as well as by surveying all trainees for effects 

on rules involving only the intern class. 

Our study population included all internal medicine interns in 

11 ACGME-accredited programs during the 2010-11 (pre-16-

hour rule change) and the 2011-12 (post -rule change) academ-

ic years. A total of 305 interns participated. 

Resident perception data, obtained nearly in real time and un-

biased to work hour rule changes, support the concerns ex-

pressed in the program director and resident surveys described 

above. We have shown that while PGY-1s report the 16-hour 

maximum shift in the MICU has improved the availability of 

reading time and decreased sleepiness, the new rules seem det-

rimental toward satisfaction with the number of patients allot-

ted per trainee, patient care, continuity of care and preparation 

for the second year.

We also addressed ~ and confirmed ~ previously postulated 

concerns, based on anecdotal data, that interns were leaving at 

the end of the shift to comply with the rules, but were complet-

ing administrative work off site15. 

Conclusion

In conclusion, a misdiagnosis in 1984, albeit tragic but very 

probably mistakenly attributed to exhaustion, has led to ev-

er-ongoing, remarkable changes in the training of residents. 

With all that has been written, a relative paucity of data exist 

regarding residents’ perception of their education, patient care, 

pre and post the most recent rule changes for 2011. The mis-

takes in the management of the Libby Zion case ~ and those 

prior and since ~ may have involved a component of fatigue, 

but surely the lack of experience, supervision and an absence 

of a safety net computerized drug interaction system all played 

a role, and perhaps the role.

It remains murky, at best, if the changes in the education of 

medical students and residents and the quality of teaching by 

attending physicians has improved since universal rules chang-

es began in 2003. Faculty has less time to teach, and although 

residents are working fewer hours, the residents may well be 

performing the same amount of work in less time. With the 

probability of patient care responsibilities overwhelming edu-

cation, increased resident burnout is the expectation18.

One thing that is clear is that changes in the work hours have 

come from neither the analysis of robust data nor input from 

those on the front lines. Most studies, including ours, demon-

strate that the new rules have largely negated the purpose of 

the changes. 

Worsened safety outcomes may well be in part due to commu-

nication errors that are an integral component of handoffs and 

multiple residents caring for individual patients. Programs for 

improving handoffs are in the making, but proof of success, if 

any, has yet to be demonstrated. 

This article is a cautionary signal that untested rule changes 

have the potential to erode resident education and morale, and 

consequently the safety and future care of their patients. The 

implications of any detriment to resident education are pro-

found, and theories about improving educational and patient 

safety outcomes by adding “strategic napping” and “alertness 

management” to program curricula are simplistic approaches 

to complex processes which can be best designed and managed 

by program directors and residents, rather than congressional 

leaders who are largely unconnected and unknowing of the is-

sues. Those who inculcate evidence based medicine – i.e. those 

who are directly responsible for propagating our next genera-

tion of physicians – need to regain custody of their training. 

Joel Popkin, MD, is a clinical professor of medicine at University 

of Massachusetts Medical School, the director of Special Services 

at the St. Vincent Hospital Internal Medicine Residency Program 

and a staff physician at the Reliant Medical Group.
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Undeniably, I have detested the 

changing resident duty hours in 

the past years and the impact on 

patient care. Then, each year, there 

are few residents who demonstrate 

amazing all-round aptitude, re-

minding me that one cannot gener-

alize the impact of training on sea-

soned physicians and graduating 

residents.

Current medical practice is far more complex and goes beyond 

the patient and physician interaction. Every day, a significant 

portion of the physician’s time is spent on EMR, communicat-

ing with a multidisciplinary team and explaining diagnostics 

and treatment choices to patients and families.

As a clinician, here are my observations, pros and cons: 

1. Limiting resident duty hours (shift mentality) can affect the 

acumen gained from the longitudinal course of the patient and 

capability to address long-term treat-

ment goals.

2. To compensate for limited duty 

hours of residents, there were in-

creased costs for same patient care, as 

practices had to hire NPs and PAs to 

assist with the duties of the residents.

3. Residents and seasoned physicians 

(both) can improve on quality of hand-

offs.

4. Seasoned physicians seem to have 

more clinical experience, perhaps due 

to their rigorous training in the past, enabling them to differen-

tiate an acute clinical situation promptly.

5. Current residents are more skilled at EMRs and seem com-

fortable working in a multidisciplinary team setting and imple-

menting protocols.

6. Graduating residents may need a seasoned physician to men-

tor them for couple years in practice.

7. Seasoned physicians could benefit from the technological 

skills of graduating physicians.

As a future consumer, I believe our current graduates will serve 

the community well.

Renu Goyal, MD, is chief of the Department of Hospital Medicine 

at Reliant Medical Group, hospitalist at Saint Vincent Hospital 

and assistant professor of medicine at University of Massachusetts 

Medical School.

A Resident’s View of How the New 
16-hour Rule Has Changed the Workforce
Renu Goyal, MD

Renu Goyal, MD

reduction in work hours for medical residents
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Limits on resident duty hours were mandated by the ACGME 

due to public outcry regarding safety of care that patients re-

ceive in teaching hospitals from fatigued physicians. In 1984, 

the Bell Commission instituted regulations for training pro-

grams in New York so that residents had more supervision, 

could work no more than 24 consecutive hours and no more 

than 80 hours per week. Calls for further reductions, as well as 

institution of “mandatory naps” during prolonged work shifts, 

led the ACGME to convene a Task Force on Quality of Care and 

Professionalism. Additional changes were made to the regula-

tions, effective in 2011, with more emphasis on the learning 

environment. 

Program directors adapted their curricula and schedules to 

meet the new duty hours requirements, including the addi-

tion of night float rotations and increased handoffs. Many have 

found it particularly challenging to find ways to insure that the 

total resident experience creates a fully competent physician. 

Among program directors’ many concerns are the increase in 

handoffs, allowing independent patient care experiences and 

overall competency. Since residents are less “present,” there is 

less of an opportunity for learning their craft and less role-mod-

eling by faculty and senior residents. Curricula have been 

changed to allow for teaching even the most basic skills, such 

as having conversations with patients, in the classroom, often 

using simulation. 

Literature studying the effects of the regulations on patient 

safety, clinical outcomes and education is mixed, with increased 

handoffs and resident burnout as major contributors. While it 

is too soon to evaluate the effects of the 2011 regulations on 

patient safety and outcomes, one national survey of residents 

showed that the majority of respondents felt dissatisfied with 

their learning environment since the new regulations were in-

stituted. The experience at our institution is aligned with this 

dissatisfaction. Our internal surveys show that residents often 

perceive an imbalance between service and education. They 

feel overworked and perceive less time for learning outside the 

hospital. Direct quotes from our institutional 2013 annual res-

ident survey include:

“The ratio of workload to education is a little skewed towards 

the workload. This results in increased fatigue and difficulty 

with educational productivity.”

“The service months are very busy and they don’t leave time for 

learning outside of the hospital.”

 “The attendings need more academic time for teaching and to 

help residents with research.”

“There is not enough protected time for studying and educa-

tion. … too much study and educational time is taken up by 

service obligations.”

“Not much time left over for independent study.”

National and local experience does not support the notion that 

increased time away from the hospital translates into increased 

studying and reading, as reflected by scores on the in-service 

Duty Hours: 
The Changing Face of Caring for Patients
Deborah DeMarco, MD, FACP, and Anne Campbell Larkin, MD, FACS 

Deborah DeMarco, MD, 
FACP

Anne Campbell Larkin, 
MD, FACS 

reduction in work hours for medical residents
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exams and board pass rates. Residents relate that they need 

to read and study more, but they feel too burned out to do so 

outside of the hospital. Decreased lengths of stay, high acuity 

of illness, frequent handoffs, copious paperwork and pressure 

to discharge patients as early as possible are all contributors 

to resident burnout. This supports the ACGME view that lim-

its on duty hours without changing the working environment 

will not meet the goals of improved patient safety and resident 

well-being. 

What largely concerns program directors is the perception that 

residents have lost a sense of ownership. Movement toward a 

shift mentality is contrary to the environments in which most 

attendings learned our craft and honed our skills. We struggle 

with the balance of adherence to duty hours regulations and the 

ultimate responsibility of teaching residents that our patients 

must and do come first. While the latest iteration of the duty 

hours regulations substantially curtailed hours among interns, 

they also made strides in addressing this particular dilemma. 

Specific language, noting that residents should attend to the 

urgent needs of a patient above their own, validated what we all 

know to be critical in the practice of medicine. 

If program directors have struggled with the shift in standards, 

faculty has struggled even more. The majority of our current 

work force in medicine is comprised of baby boomers, who are 

highly committed to their jobs as defining their self-worth. They 

have difficulty understanding why it can’t be like it was “when 

I was a resident.” They feel they have lost continuity with their 

teams while simultaneously having to perform tasks previously 

delegated to learners. We hear residents express sympathy for 

the attending workload and taking over the “burden of care.” 

Unfortunately, faculty often unknowingly place undue pressure 

on residents, directly or indirectly. Residents are placed in the 

middle, torn between pleasing their attending and adhering to 

well-intended regulations. 

Changes proposed in the Next Accreditation System align with 

generational characteristics of our current residents. The mil-

lenials embrace teamwork and technology. They like supervi-

sion and enhanced oversight as they grew up with “helicopter 

parents” and often received immediate (and positive) feedback. 

They work hard but do not measure their worth by the number 

of hours per week worked, as boomers do.Although most feel 

that, in theory, the duty hours regulations are a positive step 

in achieving a safer environment for patients, we must change 

the learning environment to provide an enhanced educational 

experience for our trainees. At a time when funding is shrink-

ing, we must examine ways to economize our time without 

compromising our mission. Currently, we teach out of context 

and away from the patient. The timing is perfect for a return 

to bedside teaching, which can “count twice” for the harried 

attending physicians, who can provide direct patient care and 

direct observation of trainees. This will also be required as we 

assess milestones in the Next Accreditation System. 

We are at the precipice of massive shifts, both in how we pro-

vide care for our patients and how we educate the next gener-

ation of physicians and surgeons. The duty hours regulations 

have provided us a challenge and opportunity to create ways to 

benefit all those we serve.

Deborah DeMarco, MD, FACP, is senior associate dean for Clin-

ical Affairs and associate dean for Graduate Medical Education 

and professor of medicine at University of Massachusetts Medical 

School

Anne Campbell Larkin, MD, FACS, is associate professor of sur-

gery, director of the Surgery Residency Program and assistant 

dean of Graduate Medical Education at University of Massachu-

setts Medical School
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reduction in work hours for medical residents

I have worked in critical care 

for 25 years as a staff nurse, 

clinical nurse specialist, nurse 

manager and nurse practitioner 

(NP). During this time, I have 

witnessed a transformation of 

our residents. All of these ex-

periences have shaped my per-

spectives on recent regulatory 

changes restricting residents to 

16-hour work shifts.  

One of the biggest changes, not 

just in residencies but in hospitals overall, is the transition of 

hospitals to shift work. This transition has occurred in many 

services, which may or may not be resident dependent. The 

reason for this change is that the acuity of patients in the hos-

pital continues to rise. Increasing acuity means the pace and 

type of care a patient needs escalates. The escalating acuity, in 

turn, increases the demands on the provider. It’s now a rarity 

that a provider has a “quiet night” in the hospital. Many of 

our patients require frequent assessment because their health 

condition is constantly changing. It is now commonplace for 

severely ill patients to require the persistent and prolonged at-

tention of the provider. 

History

Part of the initial resident work hour restrictions included lim-

iting residents to 30 hours of continuous work. The transition 

to the 30-hour limit was eased by each resident working 24-

hour shifts. At the inception of the NP and physician’s assistant 

(PA) roles in the ICU, many replicated the resident workflow 

and hours by also working 24-hour shifts.  

I observed that fatigue seemed to cause our brains to just stop 

working or get a little fuzzy in the wee hours of the morning. 

Little things could wait for the day shift, such as stopping in-

travenous fluids, advancing a diet or discontinuing a catheter. 

Subtle changes in patient care were missed or overlooked. The 

nuances of why someone became mildly hypotensive or febrile 

were not always explored.  

In addition, the providers’ personal safety was challenged by 

the long hours, as they were falling asleep on the drive home 

and being awakened by the sound of the rumble strips along the 

highway. Patients didn’t deserve a sleep deprived or inattentive 

provider watching over them. Doctors and nurses took action to 

remedy the risky situation. Thus, we changed our schedule to 

work 12-hour shifts, and so, we were well prepared for the reg-

ulations that restricted resident hours to 16-hour shifts. Now 

everyone, NPs, PAs and residents alike, are working 12-hour 

shifts in our critical care departments and many other services, 

as well.    

Changes

The biggest change I’ve observed since the 16-hour rule went 

into effect is that the residents are rested, refreshed and eager 

to engage in patient care and eager to learn. They are able to 

be vigilant about the subtleties and nuances of critically ill pa-

tients. Changes in patient conditions are noted much sooner, 

Nursing Reflections on Resident Duty 
Hour Restrictions 
Dawn Carpenter, DNP, ACNP-BC

Dawn Carpenter, DNP, 
ACNP-BC
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and diagnoses are made earlier. Treatments and inter-

ventions, including antibiotics, are instituted in a more 

timely fashion. Patient progression through the hospital 

stay to discharge is expedited. As a direct result, it seems 

to me, patient outcomes are improved, and most impor-

tantly, lives are saved. 

The second biggest change I noted is that residents are 

now more engaged in didactic learning. They are reading 

textbooks while on shift and looking up articles. They 

are no longer trying to run off to the call room to catch a 

few winks before a crisis or admission occurs. Residents 

are more alert and attentive during morning lecture time. 

Residents are also expected to develop presentations on 

various topics while on service, and I’ve observed these 

presentations have become more thorough and detail-ori-

ented.  

One of the most common arguments I’ve heard against 

the reduction in work hours is that it has increased 

the number of handoffs occurring between the 12-hour 

shifts. Handoff communication is a verbal report from 

providers to providers about patients’ conditions and 

active problems. Their concern with increasing handoff 

communications is that patient data is not always com-

municated verbally. My response to this concern is that 

handoff communication is a learned skill and by the time 

the residents rotate through the ICU, they are proficient 

at this skill. Secondly, the implementation of electronic 

health records allow for the many details about patients 

to be accessed easily and aren’t as crucial during this ver-

bal report.  

In Closing

I am a firm believer that the resident work hour reduc-

tion to 16 hours has resulted in safer patient care, im-

proved outcomes and shorter hospital stays. In addition, 

the health care providers are more productive and en-

gaged. Fatigue is commonly cited as a cause of errors, 

and for this reason alone, it makes perfect sense to im-

pose limits on provider work hours to assure safer, high-

er quality patient care.  

Dawn Carpenter, DNP, ACNP-BC, is an assistant profes-

sor at the Graduate School of Nursing at the University of 

Massachusetts Worcester and coordinator of the Adult-Ger-

ontology Acute Care Nurse Practitioner track. She is also 

a nurse practitioner in the Critical Care Department at 

UMass Memorial Health Care System. 
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AUTHOR’S NOTE: I wish to ac-

knowledge with gratitude, my 

partner, Terrence J. Briggs, Esq., 

for his assistance in writing this 

article

The rollout of the Affordable 

Care Act (ACA) has been event-

ful, to say the least. It is difficult 

to predict how state govern-

ments, providers, insurers, em-

ployers and consumers will re-

act to its ongoing implementation or how the law might evolve 

over time. What is evident now is that its complexity is present-

ing extraordinary challenges that, as of this writing, have not 

been resolved. I describe three of these challenges below. 

I. Premium Payments

In Massachusetts, our state health reform law for years has re-

quired employers with eleven or more employees to provide a 

so-called “Section 125” plan (named for the section of the In-

ternal Revenue Code governing such plans) to enable employ-

ees ineligible for employer-sponsored health coverage to use 

pre-tax dollars to purchase individual health insurance policies 

offered through the Connector, Massachusetts’s health care ex-

change. However, a recent ACA interpretation from the Trea-

sury Department prohibits an employer from using a Section 

125 plan to allow employees who are not eligible for the em-

ployer’s group health plan to pay for individual coverage with 

pre-tax dollars beginning on Jan. 1, 2014. 

Massachusetts employers have been urgently investigating 

their options. One is to ease the eligibility rules under their ex-

isting group health plans to include these previously ineligible 

employees. Another is to create or join a “private exchange,” 

which might be outside the reach of the Treasury’s interpreta-

tion. In the meantime, there are indications that the Connector 

is seeking some relief from this dilemma. But time is growing 

short for employers to deal with this conflict between state and 

federal health care reform. 

Although the state passed a statute designed to align pre-exist-

ing Massachusetts health reform law with the federal ACA, it 

did not deal with this conundrum, which arose out of a recent 

federal interpretation of the term “qualified benefit” under the 

ACA. As of this writing, this unintended conflict between state 

and federal law has not been resolved, though it is to be hoped 

that a solution will appear ~ perhaps through additional Mas-

sachusetts legislative action or perhaps through withdrawal of 

the Treasury interpretation ~ before the end of 2013. 

II. SHOP Exchanges

Another challenge is posed by the so-called SHOP ex-

change, which is available for employers with fewer than 50 

full-time-equivalent employees as a source of qualified health 

plan coverage for their employees. All such plans must meet 

ACA requirements, such as providing minimum actuarial val-

ue (coverage of at least 60 percent of a plan’s total cost) and 

essential health benefits. Small employers concerned about the 

premium costs of plans offered through a SHOP exchange may 

consider self-insuring. (About 8 percent of small employers 

currently self-insure.) Self-insured employers are not subject 

to state-mandated benefits rules or certain consumer protec-

tions. The employer assumes the risks that premiums set for 

The Affordable Care Act: 
A Law of Unintended Consequences?
Peter Martin, Esquire

legal consult

Peter Martin, Esq.
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the self-insured plan are insufficient to cover the actual costs of 

coverage for the year. They protect against catastrophic cases, 

and the costs they would impose on the employer, through the 

purchase of stop-loss insurance. A recent study in Health Af-

fairs suggested that because the ACA requires the guaranteed 

availability of health insurance coverage, a self-insured employ-

er that experiences a catastrophic case one year could seek to 

obtain community-rated group health insurance the next year 

in an effort to avoid increases in its stop-loss premiums for that 

subsequent year. 

One possible consequence of this strategy if widely adopt-

ed could be an increase in adverse selection in plans offered 

through the SHOP exchanges. If small employers with young-

er, healthier employees choose to take the risk of self-insur-

ance, fully-insured plans will carry the greater risks posed by 

a less-healthy population and will see higher premiums as a 

consequence. One model cited in the Health Affairs article es-

timated that the difference between fully and self-insured pre-

miums could be 25 percent for single coverage and 19 percent 

for family coverage. These differences could ultimately lead 

to a so-called “death spiral” in the SHOP exchange offerings 

~ higher premiums lead employers with the youngest, healthi-

est employees to self-insure, leaving employers with older and 

sicker enrollees in the SHOP exchange, which, in turn, leads to 

departures from the SHOP exchange of the employers with the 

younger and healthier employees, and so on. 

The Health Affairs study concludes that to prevent the ACA’s 

unintended effect of driving small employers toward self-insur-

ance, Congress should prohibit the sale of stop-loss coverage to 

small employers. While that may be unlikely, what is actually 

happening according to the study is that self-insurance is in-

creasingly being considered by small employers. Based on our 

experience, employers do not grasp the level of financial risk 

that they are assuming when they self-insure. If their premi-

um expectations are not met by the plans offered through the 

SHOP exchanges, the movement to self-insurance might accel-

erate, leading to wide-scale abandonment of the exchanges by 

small employers. This would be an outcome contrary to one of 

the ACA’s fundamental mechanisms to increase access to health 

insurance. 

III. State Exchanges 

A third unintended consequence of the ACA is based on the 

statutory language itself: The availability of subsidized health 

insurance plans is limited to exchanges “established by the 

state.” In the 36 states that have refused to set up state ex-

changes, the exchanges are operated by the federal government. 

Will individuals seeking federal health insurance premium 

subsidies in those states be denied that assistance because the 

subsidies will be offered through federally run exchanges, not 

exchanges “established by the state”? This is the argument set 

out in cases pending in the federal courts, which will have to 

decide whether the quoted phrase is merely an ACA drafting 

error, and not a reflection of congressional intent, and thus, can 

be interpreted to include the federal exchanges. 

If the courts rule instead that the ACA really does limit premi-

um subsidies to plans purchased through exchanges established 

by a state, a great many people may be adversely affected. The 

Congressional Budget Office estimates that by 2016 some 80 

percent of people obtaining coverage through exchanges will 

enroll in subsidized health plans. That amounts to 16 million 

people, many of whom will enroll through a federal exchange 

and thus be denied premium subsidies. That is surely contrary 

to another of the ACA’s intended effects: to increase access to 

health insurance through subsidized coverage. 

In addition, this specific piece of statutory language could ad-

versely affect the ACA’s employer mandate. Employers face a 

fine under the ACA if one of their employees obtains subsi-

dized coverage through an exchange. If the employee cannot 

obtain subsidized coverage because he or she lives in a state 

without a state-run exchange, the employer ought not to be li-

able for that fine. The policy underlying the ACA’s employer 

mandate penalty ~ inducing employers to offer health insur-

ance coverage to their employees ~ will be weakened, even after 

the delay in those penalties expires in 2015. 

These three unintended consequences of the ACA derive from 

three different sources: the pre-existing Massachusetts health 

reform law, the guaranteed availability of ACA health insur-

ance coverage and other states’ refusals to implement exchang-

es, combined with the ACA’s own terms. In normal times, we 

would expect the Congress to make these kind of adjustments 

to a major governmental program. These are not normal times, 

so there is little chance of this happening. Consequently, any 

resolution of these challenges is likely to come from disparate 

sources: state legislative or regulatory action, successful ef-

forts to make SHOP exchange coverage sufficiently attractive to 

small employers and judicial interpretations of congressional 

intent. Regardless of whether these resolutions are forthcom-

ing, what is clear now is that the Affordable Care Act’s scope 

and complexity presents an example of the law of unintended 

consequences.

Peter J. Martin, Esquire and Terrence J. Briggs, Esquire are part-

ners in the Worcester office of Bowditch & Dewey, LLP, their prac-

tice concentrating on health care and nonprofit law. 
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in memoriam

Richard H. Angoff, MD

1948-2013

The Worcester medical community lost one of its most respect-

ed and beloved physicians when Dr. Richard Angoff passed 

away in February. Dick was a graduate of the University of 

Pennsylvania and Georgetown University Medical School. He 

completed his medical residency at Rhode Island Hospital and 

his cardiology fellowship at the University of Massachusetts 

Medical Center. Over the course of his 32 years in practice, he 

provided dedicated and truly compassionate care to countless 

numbers of patients and served as a much sought after and 

invaluable consultant at Worcester City, Hahnemann, Fair-

lawn, Holden and Memorial hospitals. Generations of medical 

students, residents and cardiac fellows benefited enormously 

from his teaching, guidance and experience over the years. He 

leaves a loving family, including his wife, Chris; daughters, 

Rachel and Rebecca; sons, Andy, Matt, Mike and Josh; his son-

in-law. Paul; and his grandsons, Jameson and Julian. Dick’s 

family was a never-ending source of pride and happiness for 

him.

Dick is sadly missed by his friends, colleagues and loyal pa-

tients, who remember with fondness his wit, his self-deprecat-

ing humor and his warm compassion towards everyone with 

whom he came into contact. To this day, many of his patients 

continue to vividly and emotionally describe memories of 

their years of care by Dick that all relate to his kindness, his 

empathy and his humor. Dick had the rare talent of always 

being able to put people at ease, be they anxious patients, wor-

ried family members or bewildered house staff. A simple and 

most fitting eulogy came from one patient who simply said, “I 

didn’t just lose my cardiologist, I lost my friend.”

The poet Maya Angelou must have had Dick in mind when she 

said, “I’ve learned that people will forget what you said, peo-

ple will forget what you did, but people will never forget how 

you made them feel.” Speaking on behalf of all of the patients 

that he comforted, cared for and counseled over the years and 

for all of his friends and colleagues who he encouraged, sup-

ported and laughed with, none of us will ever forget how Dick 

Angoff made us feel.

~ David P. Lyons, MD

Carlton Manville Akins

1940-2013

Carlton “Carl” Akins, MD, passed away on June 9, 2013 from 

pancreatic cancer. Carl was one of the founding members of 

the Department of Orthopedics at UMass Medical School. He 

joined the faculty in 1974, after completing his service in 

the United States Navy Medical Corps, where he served as 

a lieutenant commander. Carl was born in Red Wing, Minn., 

and attended high school there. He graduated from Harvard 

College in 1962 and Harvard Medical School in 1966. He 

completed his orthopedic training in the Harvard program 

and served as chief resident at Massachusetts General Hos-

pital in 1972.

In 1985, Carl was instrumental in founding the UMass Self 

Insurance Trust, the captive malpractice insurer for the UMa-

ss group practice physicians. After the merger of UMass and 

Memorial in 1998, the Self Insurance Trust morphed into 

Commonwealth Professional Assurance Company (CPAC), 

and Carl served as the medical director of that entity until 

his death. His depth of knowledge in the area of professional 

liability was legendary, and CPAC thrived under his leader-

ship.

In addition to providing orthopedic services at UMassMemo-

rial, Carl utilized his pediatric orthopedic skills at the Massa-

chusetts Hospital School in Canton and served as the chief of 

orthopedics there since 1984. He also served as a consultant 

to the athletic department at Harvard. 

Carl leaves his wife of 47 years, Caroline, and his son, Jonas 

Peter Akins, of Kent, Conn. Carl will be remembered by all 

who knew him for his dry wit, insightful conversation and 

his dedication and attention to detail in everything that he 

did.

~ Stephen E. Tosi, MD

Chief physician executive and sr. vice president of UMassMe-

morial HealthCare
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When I first came to the debate 

about medical marijuana, I was 

in favor of it. Growing up, I 

had attended many classes and 

programs, which talked about 

the dangers of drugs, marijua-

na included, but it didn’t seem 

to me, from my experience in 

the world, that marijuana really 

was that dangerous. The drugs 

that seemed most dangerous to 

me were the ones that were le-

gal and readily available. I knew people with lung cancer from 

a lifetime of smoking. I knew people whose lives had been 

washed away by alcohol and others who had been killed by 

drunk drivers. In my experience as a medical student, I’ve also 

met people who are addicted to prescription pain medications 

and have learned how many people overdose on those drugs 

that doctors hand out daily. In just one month on the wards, I 

met more than one person who had destroyed their liver with 

acetaminophen, which wasn’t a drug even mentioned in any of 

those anti-drug lectures. 

And yet, I didn’t know anyone who had become so dependent 

on marijuana that their lives had been ruined or who felt that 

they couldn’t get up in the morning without a smoke. It seemed 

obvious to me that marijuana wasn’t as dangerous as some of 

these other, legal drugs, never mind that it was more dangerous 

than crack or opiates. But I had no proof either way because 

there were few, if any, good studies about marijuana addiction 

or the physical effects of using the drug. This is part of the 

problem when we are talking about doctors prescribing it to 

patients.

What I started to discern as I discussed this topic in preparation 

for the vote at the 2012 annual MMS meeting was that there is 

a difference between changing the classification of marijuana 

from a Schedule I substance or de-criminalizing possession of 

marijuana (which had already been done in Massachusetts  in 

2008) and making physicians the arbiters of who gets marijua-

na legally and how much they should take. The fact is no one 

knows how much should be prescribed or taken by patients. No 

one really knows the indications for using marijuana or even 

how much it really helps any of the symptoms it is purported 

relieve. Although I believe people who currently use marijuana 

for symptom relief are benefitted in some way, I also believe 

that the placebo effect is a real thing and that the plural of an-

ecdote is not data. There are many examples throughout even 

recent history of a drug that is thought beneficial by clinical 

experience, which turned out not to be when put to the test of 

a randomized-controlled trial. 

I think it is only fair that marijuana be put through the same 

paces as any other medication that doctors prescribe today. Un-

til that time, I stand on the side of marijuana being declassi-

fied, and even decriminalized, but not with those who think it 

should be prescribed by physicians.

Nicole Mushero, Ph.D., is a third-year medical student at the Uni-

versity of Massachusetts Medical School.

Medical Marijuana  
Nicole Mushero, Ph.D.

as i see it

Nicole Mushero, Ph.D.
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society snippets

WORCESTER DISTRICT MEDICAL SOCIETY
8th Annual Louis A. Cottle Medical Education Conference

CEO FORUM

HEALTH CARE IN CENTRAL MASSACHUSETTS

Panelists:  left to right: 

Eric G. Wexler, MBA - President & CEO of the Chicago and New England Region for Vanguard Health Systems and CEO of Saint 

Vincent Hospital, Worcester, MA

Patrick L. Muldoon, MBA, FACHE - President, UMass Memorial Medical Center, the Academic Medical Center partner of UMass 

Medical School.

Eric Buehrens  - Chief Operating Officer/Executive Vice President, Reliant Medical Group.

Wayne B. Glazier, MD (at podium) - President, Central Massachusetts Independent Physicians Association (CMIPA)

George M. Abraham, MD, MPH - Moderator, Chair, WDMS Medical Education Committee
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Bringing the 
pieces of your  
health care  
together.

NaviCare is a Coordinated Care plan with a Medicare contract and a contract 
with the Massachusetts Medicaid program. NaviCare is a voluntary program 
in association with MassHealth/EOHHS and CMS. The benefit information 
provided is a brief summary, not a complete description of benefits. For more 
information contact the plan. Limitations and restrictions may apply. Benefits, 
formulary and pharmacy network may change on January 1 each year.
12-679-042 Rev. 00 8/12 H9001_N_2013_193 Accepted 09222012

NaviCare® HMO SNP personalizes care for adults 
65 and older with MassHealth Standard. 

You receive all of the covered Medicare and  
MassHealth Standard benefits, items and services.  

Your NaviCare coverage and care include:

•   a Navigator to help coordinate all your health care needs  
and a primary care team, including physician, specialists,  
nurse case managers and social workers 

•  your choice of primary care physicians from our network

•  transportation to medical appointments when authorized

•  denture coverage, hearing aids and vision services

•  medical care and support 24/7 by phone

•  home care and personal care assistance if needed

All at no cost to you!

Navicare is for adults 65 or older who live in the plan’s service area  
and have MassHealth Standard and Medicare Parts A and B, or just  
MassHealth Standard. For more information, please call: 

1-877-255-7108  
(TTY users, please call TRS Relay 711)
Monday through Friday, 8 a.m. to 8 p.m.  
(From October 1–February 14,  
we’re available seven days a week.)

www.navicare.org
navicare ®
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Reliant Medical Group is 
proud to offer hematology/ 

oncology care and chemo-
therapy services at the new 
Saint Vincent Cancer and 
Wellness Center. 

Our staff provides 
consultations and care 

inside a soothing, modern 
environment that has been 
expressly designed for patients 
battling cancer. The new Infusion Center has 
been carefully created for the ultimate in patient 
comfort, featuring heated chairs, warm blankets,  
flat-screen televisions and even iPads® that 
patients can borrow while undergoing treatment. 

To learn more about how Reliant’s hematology/
oncology program at the Saint Vincent 

Cancer and Wellness Center can offer your 
patients the very best in cancer care, please call  
(508) 556-5400.

World class cancer care, 
right in the heart of Worcester.

RELIANT MEDICAL GROUP DIVISION OF HEMATOLOGY/ONCOLOGY • SAINT VINCENT CANCER & WELLNESS CENTER
ONE EATON PLACE • 3RD FLOOR • WORCESTER, MA • WWW.RELIANTMEDICALGROUP.ORG

13-188 WMDS Cancer Center ad_REV.indd   1 10/2/2013   2:59:28 PM



Now she has a helping hand,  
even when we’re not there.

When Grandma showed some signs of  
dementia, we didn’t know where to turn. 
We were trying to arrange care for her,  
losing time at work and wondering what to 
do. A nursing home seemed like our only 
choice. Then we found Summit ElderCare®, 
a Program of All-Inclusive Care for the Elderly 
that has been providing compassionate and 
cost-effective care to older adults for over 
a decade.

Summit ElderCare is an insurance, medical 
care and social services program all in one 
convenient package that includes home 
care, personal care and even prescription 
drugs, when approved. And all approved 
services are fully covered with no copayments 
or deductibles.* 

To learn more, talk to one of our enrollment 
specialists or visit us on the Web.

®

A Program of All-Inclusive Care for 
the Elderly (PACE) offered by Fallon 

Community Health Plan

1-800-698-7566 (TDD/TTY: 1-800-889-4106) 
www.summiteldercare.org

* In some cases, there may be a monthly 
premium required based on your income 
or assets. All services must be provided by 
or authorized by the PACE Interdisciplinary 
Team (except emergency services). PACE 
participants may be held liable for costs 
for unauthorized or out of PACE program 
agreement services.

09-626-129 Rev. 01 8/11 SEH2219_2007_29 06/25/07



How far would you go to 
ensure that your child is ready 
for the world that’s waiting? 

Take the leap and discover the 
Worcester Academy advantage.

• Small class sizes create an environment full of personal 
attention, challenge and space for your student to grow.

• Learning matters! Students fi nd their passion and learn 
through traditional academics, innovative teaching and 
cutting edge technologies.

• Character counts! From the classroom to the athletic 
fi eld, from the theater to the community-at-large, our 
motto “Achieve the Honorable” will guide your student 
every day.

• Vibrant 5- and 7-day boarding programs, with students 
from 25 different countries, will enhance your child’s 
cultural competency and global perspective.

• Convenient buses to campus for day students and an 
after-school program for Grades 6, 7, and 8 help make 
WA work for your family.

Register 

Now!

UPPER SCHOOL 

October 27th • 1pm - 4pm

Grades 9-12 and postgraduates

MIDDLE SCHOOL 

November 3rd • 1pm - 4pm

Grades 6, 7 and 8

worcesteracademy.org/openhouse

ADMISSION OPEN HOUSE
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